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On March 27, 2020, President Trump signed the 
Coronavirus Aid, Relief, and Economic Security Act 
(CARES Act).1  The mammoth $2.2 trillion bill is 
approximately equal to 10% of US GDP2 or 64% of total 
federal tax revenue for 2019.3  The CARES Act contains 
myriad provisions relating to healthcare, Small Business 
Administration (SBA) loans and grants, as well as relief 
for individuals, businesses, organizations, and defense 
contractors.

This article discusses the major tax provisions relating to 
C Corporations and provides historical context for the 
changes contained in the legislation.

Historical NOL Carryback Periods
Carrybacks of net operating losses (NOLs)4 were a 
persistent feature of the Internal Revenue Code (IRC) 

1 Public Law 116-136, 134 Stat. 281.
2 US Bureau of Economic Analysis (BEA) 2019 4th quarter US GDP estimated 
at $21.729 trillion.  https://www.bea.gov/news/2020/gross-domestic-product-
1st-quarter-2020-advance-estimate.
3 Congressional Budget Office, Monthly Budget Review: Summary for Fiscal 
Year 2019.  https://www.cbo.gov/system/files/2019-11/55824-CBO-MBR-FY19.
pdf.
4 This article only discusses the carryforwards and carrybacks of regular tax 
NOLs.  Certain losses, such as farming losses and alternative minimum tax 
losses are subject to additional rules beyond the scope of this article.

from 1950 to 2017.5  For example, section 172(b)(1) of 
the 1954 Tax Code allowed for a NOL carryback to each 
of the two taxable years preceding the taxable year of 
loss and a NOL carryover to the each of the five taxable 
years following the taxable year of such loss.

During several economic downturns, Congress has 
temporarily increased NOL carryback periods to provide 
additional counter-cyclical fiscal relief.  For example, 
after the recession caused by 9/11, the Jobs Creation 
and Worker Assistance Act6 extended the general NOL 
carryback period from two years to five years for NOLs 
arising in 2001 and 2002.7  The Joint Committee on 
Taxation report reflected the following reason for the 
change in law:

The NOL carryback and carryover rules are 
designed to allow taxpayers to smooth out 
swings in business income (and Federal income 
taxes thereon) that result from business cycle 
fluctuations and unexpected financial losses.  The 
uncertain economic conditions have resulted in 

5 Section 204(b) of the 1918 Revenue Act provided for a limited one-
year carryback of “net losses.”  From 1919 to 1949, the IRC variously allowed 
carryforwards and carrybacks of NOLs but only in certain tax years.
6 Job Creation and Worker Assistance Act of 2002 (Public Law 107-147).
7 JCWA Title I. Business Provisions.  B. Five-Year Carryback of Net Operating 
Losses (Sec. 102 of the CARES Act and Secs. 172 and 56 of the Code).
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many taxpayers incurring unexpected financial 
losses.  A temporary extension of the NOL 
carryback period provides taxpayers in all sectors 
of the economy who experience such losses 
the ability to increase their cash flow through 
the refund of income taxes paid in prior years, 
which can be used for capital investment or 
other expenses that will provide stimulus to the 
economy.8

The Tax Cuts and Jobs Act
NOL Provisions

The Tax Cuts and Jobs Act (TCJA) was signed into law 
on September 22, 2017 by President Trump.9  The far-
reaching legislation lowered the corporate tax rate 
from 35% to 21%,10 among many other provisions.  The 
reduction in corporate tax rates was estimated to reduce 
federal revenues by $1.3 trillion from 2018 through 
2017.11  An offset to the cost of the TCJA corporate tax 
reduction was the repeal of corporate NOL carrybacks, 
which was estimated to provide an additional $201 
billion from 2018 through 2017.12  

An article in Politico concluded:

At the time, the change was projected to generate 
$201 billion, making it one of the single-biggest 
payfors in the law.  It didn’t get much attention, 
and wasn’t considered especially controversial – 
few seemed concerned with what it might mean 
in the next recession.  “It was politically painless,” 
said Buckley.  “There’s no organized lobby for 

8 General Explanation of Tax Legislation Enacted in 107th Congress.  Prepared 
by the Staff of the Joint Committee on Taxation. January 24, 2003.  https://www.
govinfo.gov/content/pkg/CPRT-108JPRT83912/html/CPRT-108JPRT83912.htm.
9 Public Law No: 115-97.
10 The TCJA also eliminated the graduated corporate tax schedule.  IRC § 11(b).
11 General Explanation of Public Law 115-97, Joint Committee on Taxation.  
Estimated Budget Effects of Tax Legislation Enacted in Public Law 115-97.  
https://www.jct.gov/publications.html?func=fileinfo&id=5152.
12 Id.

people who might have losses in the future.”13

While the TCJA removed NOL carrybacks, the CARES 
Act did extend the prior carryforward period from 20 
years to an indefinite carryforward period.14  The TCJA 
also generally imposed an 80% limitation on the use 
of NOL carryforwards.15  For example, a company is 
formed in 2021 and generates an NOL of ($100) in that 
year.  In 2022, taxable income is $100; only $80 of NOL 
carryforwards could be used in that year.  The remaining 
$20 NOL carryforward could then be carried forward 
indefinitely.  Note that any section 250 deductions16 are 
taken after NOL deductions.17

Section 163(j) Limitations

While corporations can generally deduct interest 
expense,18 they cannot deduct dividends paid to 
shareholders.  From a tax viewpoint, this provides an 
incentive for corporations to borrow money rather than 
raise capital.  According to the St. Louis Federal Reserve 
Bank, non-financial corporate debt increased by 50% to 
$10.1 trillion from 2006 to 2019, representing 121% of 
corporate earnings in 2019.19 (Exhibit 1)

13 “How Republicans’ tax overhaul could make a recession worse.  Republicans’ 
2017 tax overhaul made changes to the tax code that will make it harder for 
businesses to bounce back from a downturn.”  Politico, March 16, 2020. https://
www.politico.com/news/2020/03/16/republicans-tax-overhaul-recession-
worse-132286.
14 IRC § 172(b)(1)(A)(ii)(I)  —  in the case of a net operating loss arising in a 
taxable year beginning before January 1, 2018, to each of the 20 taxable years 
following the taxable year of the loss; IRC § 172(b)(1)(A)(ii)(II) — in the case of a 
net operating loss arising in a taxable year beginning after December 31, 2017, 
to each taxable year following the taxable year of the loss.
15 IRC § 172(b)(2).
16 The section 250 deduction generally equals the sum of 37.5% of foreign-
derived intangible income (FDII) plus 50% of global intangible low-taxed 
income (GILTI).  IRC § 250(a).  For taxable years beginning after December 31, 
2015, the FDII deduction will be reduced to 21.875% and the GILTI deductions 
will be reduced to 37.5%.  IRC § 250(a)(3).
17 IRC § 250(a)(2).
18 IRC § 163(a).
19 Board of Governors of the Federal Reserve System (US), Nonfinancial 
Corporate Business; Debt Securities and Loans; Liability, Level [BCNSDODNS], 
retrieved from FRED, Federal Reserve Bank of St. Louis; https://fred.stlouisfed.
org/series/BCNSDODNS (Last visited May 16, 2020).

Exhibit 1: US Nonfinancial Corporate Debt, 2006-2019
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In May of 2019, Federal Reserve Bank Chairman Powell 
presciently noted:

Business debt has clearly reached a level that 
should give businesses and investors reason to 
pause and reflect.  Not only are debt levels high, 
but recent growth has been concentrated in 
riskier forms of borrowing.

If the economic and financial conditions 
deteriorated, overly indebted companies could 
face significant strains, forcing more layoffs 
and cutbacks in investment, which could make 
any downturn more painful.  Investors, financial 
institutions and regulators need to focus on this 
risk today, while times are good.20

The TCJA attempted to address the issue of excessive 
corporate debt by modifying section 163(j).  Under 
the TCJA, interest expense deductions are limited 
to the sum of business interest plus 30% of adjusted 
taxable income plus floor financing interest (for auto 
dealerships).21  Any interest disallowed under this 
section is allowed to be carried forward indefinitely until 
it can be deducted.22

As more fully articulated in a prior AIRA Journal 
article, “New Tax Law May Limit Interest Deductions 
for Distressed Businesses,”23 distressed businesses 
experience disproportionately higher taxes with 
correspondingly lower cash flows as a result of the 
section 163(j) adjusted taxable income limitation.

Repeal of Corporate Alternative Minimum Tax

The TCJA repealed the corporate alternative minimum 
tax (AMT) for tax years beginning after December 31, 
2017.24  For tax years beginning after 2017 and before 
2022, the remaining prior year minimum tax credits are 
refundable in an amount equal to 50% (100% for tax 
years beginning in 2021) of the excess of the credit for 
the tax year over the amount of the credit allowable for 
the year against regular tax liability.25  For example, a 
taxpayer has a $100 minimum tax credit carryforward 
as of December 31, 2017.  In 2018, the corporation has 
a regular tax liability of $40.  The refundable minimum 
tax credit would thus be $30 [($100 MTC – $40 regular 
tax = $60 excess), then ($60 excess * 50% limitation = 
$30)].  The taxpayer would thus pay $10 of tax in 2018 
($40 regular tax less $30 minimum tax credit).

20 “Fed Chairman Powell warns of economic risks from rising business debt.”  
https://www.wsj.com/articles/fed-chairman-powell-warns-of-economic-risks-
from-rising-business-debt-11558393203?mod=searchresults&page=2&p
os=11.  Last visited May 20, 2019.
21 IRC § 163(j)(1).
22 IRC § 163(j)(2).
23 Loretta Cross and Jaime Peebles, New Tax Law May Limit Interest Deductions 
for Distressed Businesses,  AIRA Journal Vol. 31 No. 4-2018.
24 IRC § 53.
25 Id.

The CARES Act
The Senate stated that the purpose of the CARES 
Act is “to provide emergency assistance and health 
care response for individuals, families, and businesses 
affected by the 2020 coronavirus pandemic.”26  The 
CARES Act amended several of the corporate tax 
changes in the TCJA, made some technical corrections 
to the TCJA, and includes other provisions which were 
collectively designed to provide unprecedented fiscal 
stimulus.

NOL Carrybacks and Carryforwards

Section 2303 of the CARES Act modifies rules relating 
to net operating losses to allow taxpayers to carry back 
net operating losses in the 2018, 2019 and 2020 tax 
years for up to five years, and allows taxpayers to offset 
100% of their income with NOL loss carryforwards in the 
same three tax years.27

Assume a taxpayer in 2020 generates a ($100) NOL.  If 
the NOL could not be carried back, it would be subject 
to the 80% income limitation as it is carried forward to 
future years.28  Moreover, the NOL carryforward could 
only offset 21%29 of federal income tax in future years 
(the TCJA corporate income tax rate).  However, if the 
NOL could be carried back to a tax year before 2018, 
the ($100) NOL could generate up to a $35 refund (the 
pre-TCJA highest marginal tax rate was 35%).

As described above, a temporary five-year carryback 
was last enacted after the recession caused by 9/11 and 
was designed “to increase their cash flow through the 
refund of income taxes paid in prior years, which can 
be used for capital investment or other expenses that 
will provide stimulus to the economy.”30  As discussed 
above, an additional benefit of CARES Act carrybacks is 
the rate differential between the current TCJA 21% tax 
rate and the pre-TCJA tax rate of 35%.

As carrybacks are only allowed for the 2018, 2019 
and 2020 tax years, taxpayers with NOLs beginning 
in the 2021 tax year will only be able to carryforward 
such losses.  In addition, for tax years beginning after 
December 31, 2020, the CARES Act reinstates the TCJA 
80% income limitation.

Taxpayers who recognize cancellation of indebtedness 
income that is excluded under bankruptcy and 
insolvency exceptions in section 108(a) generally first 
reduce NOLs by the amount excluded.31  However, the 

26 Senate Bill 3548, 116th Congress, § 2 (2020).
27 IRC § 172(b)(1).  Note taxpayers can elect under IRC § 172(b)(3) to completely 
waive the carryback period for NOLs arising in the 2018, 2019 and 2020 tax 
years.
28 As well as other potential limitations such as those imposed by IRC § 382.
29 IRC § 11(b).
30 General Explanation of Tax Legislation Enacted in 107th Congress.  Prepared 
by the Staff of the Joint Committee on Taxation. January 24, 2003.  https://www.
govinfo.gov/content/pkg/CPRT-108JPRT83912/html/CPRT-108JPRT83912.htm.
31 IRC § 108(b)(2)(A).
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reduction is made after any NOL carrybacks.32  As such, 
if the NOL was carried forward it would be reduced in 
attribute reduction, while a carryback of the same NOL 
might result in a $35 refund for every $100 carried back.

Potential Issues with CARES Act NOL Carrybacks

Myriad issues can arise with the CARES Act 5-year 
carrybacks.  Three of the most prominent issues are:

1. Separate return limitation year carrybacks –  
Assume a subsidiary was acquired from a 
consolidated return group in 2016 by another 
consolidated return group.  If the consolidated 
return group buyer is now considering carrying back 
a loss to the seller’s 2016 consolidated return group, 
the stock purchase agreement should be reviewed 
to determine who contractually has rights to the 
refund.  If the buyer does not want to carryback a 
loss to the seller’s consolidated return group, an 
irrevocable election can be made to relinquish the 
carryback to the seller’s consolidated return.33  

2. Carrybacks to Section 965 Years – As part of 
the transition from a world-wide to a territorial 
taxation system, the TCJA included section 965 
which required United States shareholders to pay 
a transaction tax on the untaxed foreign earnings 
of certain specified foreign corporations as if those 
earnings had been repatriated to the United States.  
This “section 965 inclusion” tax could have been 
paid in one lump sum, or, pursuant to an election 
under section 965(h), in eight annual installments.34  
The IRS has stated that:  “A taxpayer may not receive 
a refund or credit of any portion of properly applied 
section 965 year tax payments unless and until the 
amount of payments exceeds the entire income tax 
liability for the section 965 year, which includes all 
amounts to be paid in installments under section 
965(h) in subsequent years, if a section 965(h) 
election was made.35  As such, taxpayers may make 
an election under section 172(b)(1)(D)(v)(I) for NOLs 
arising in those years to exclude tax years in which 
they have section 965(a) inclusions (section 965 
inclusion years) from the carryback period.

3. Effect on Other Provisions − Taxpayers should 
carefully consider the effect of carryback and 
carryforwards of NOLs, and consider the effect of 
election(s) to: (1) waive the entire carryback, (2) 
waive carrybacks to separate return limitation years, 
or (3) waive carrybacks to 965 inclusion years.  The 
carryforward and carrybacks of NOLs can affect the 

32 IRC § 108(b)(4)(A).
33 Reg. § 1.1502-21(b)(3)(ii)(B).  See also, Temp. Reg. § 1.1502-21T.
34 IRC § 965(h).
35 Frequently asked questions about carrybacks of NOLs for taxpayers who 
have had Section 965 inclusions, Question 4.  https://www.irs.gov/newsroom/
frequently-asked-questions-about-carrybacks-of-nols-for-taxpayers-who-
have-had-section-965-inclusions.

section 250 deduction (for FDII and GILTI), BEAT 
liability, foreign tax credits and the section 965 
inclusion.  For example, GILTI is normally taxed at 
a 10.5% tax rate.36  Section 250(a)(2)(A) limits the 
sum of GILTI and FDII deductions to 50% of taxable 
income.  As such, if an NOL eliminates taxable 
income there would be no GILTI deduction and 
GILTI income would thus effectively be taxed at a full 
21% rate.  Note that carryforwards and carrybacks 
are not allowed for any section 250 deductions.  
In other words, section 250 deductions are either 
taken in the year incurred or are forfeited.

Minimum Tax Credit Refunds

As stated above, the TCJA eliminated the alternative 
minimum tax and allowed for minimum tax credits to be 
applied against regular tax liabilities at 50% from 2018 
to 2020 and then 100% beginning in 2021.  Section 
2305 of the CARES Act modified this rule to allow 100% 
of minimum tax credits to be applied against regular 
tax for 2018 and 2019.37 Moreover, the CARES Act 
allows for immediate refund of all minimum tax credits 
in 2019 or by election in 2018.38  Notice 2020-26 allows 
a corporate taxpayer to file a Form 1139, “Corporate 
Application for Tentative Refund,” to request a refund 
of all minimum tax credits for 2018 by July 15, 2020.  
After that date, only a Form 1120X may be filed, with a 
deadline of December 31, 2020.

Temporary Increase to Section 163(j) Expense 
Limitation

As described above, the TCJA amended 163(j) to limit 
interest deductions to the sum of: (1) business interest 
income, (2) 30% of adjusted taxable income (ATI) and 
(3) floor plan financing interest.  Section 2306 of the 
CARES Act added section 163(j)(10) to increase the ATI 
limitation from 30% to 50% for taxable years beginning 
in 2019 and 2020 unless they elect out of the change.39  
Moreover, taxpayers may also elect to use 2019 ATI for 
taxable years beginning in 2020.40

Taxpayers should carefully evaluate the effects of 
applying the 50% ATI rule in 2019 and 2020, or electing 
out, as well as electing to use 2019 ATI for taxable 
years beginning in 2020.  For example, applying the 
increased 50% limitation may reduce the ability to take 
section 250 deductions (for FDII and GILTI).  While 
the disallowed section 163(j) amounts may be carried 
forward, as stated above, section 250 deductions can 
only be used in the year incurred.

36 IRC § 250(a)(1)(B) currently allows a deduction equal to 50% of GILTI.  At a 
21% tax rate, the 50% deduction thus effectively taxes GILTI at 10.5%.
37 IRC § 53(e)(1).
38 IRC § 53(e)(5).
39 IRC § 163(j)(10)(A)(ii).  “Election out”.
40 IRC § 163(j)(10)(B).
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Delays and Deferments

Estimated Tax Payments – Section 2201 of the CARES 
Act delays corporate estimated tax payments until 
October 15, 2020.

Payroll Tax Provisions – Section 2202 of the CARES 
Act allows employers to defer their portion of social 
security and certain railroad retirement taxes equal to 
6.2% of wages up to $137,700 incurred from March 27, 
2020 through December 31, 2020.  Fifty percent (50%) 
of the deferred taxes are due December 31, 2021 with 
the remaining 50% due December 31, 2022.

Technical Fixes to TCJA

The CARES Act contained two “technical fixes” relating 
to TCJA drafting issues:

1. Fiscal Years 2017 Taxpayers – While calendar 
year taxpayers could carryback NOLs two years, a 
drafting “glitch” in the TCJA prevented fiscal year 
taxpayers from carrying back NOLs from 2017.  
Section 2303 of the CARES Act amended section 
172(b)(1)(A)(ii)(II) to allow two-year carrybacks for 
fiscal year 2017 taxpayers.  Affected taxpayers have 
until July 27, 2020 to file amended returns for 2017.

2. Qualified Improvement Property – Section 2307 
of the CARES Act modified section 168(e)(3)(E) to 
include qualified improvement property41 as 15–
year property, making it eligible for 100% bonus 
depreciation under section 168(k).42  Under the 
TCJA, such property was depreciated under the 
straight-line method for 39 years.  Taxpayers may 
amend their 2018 returns for this change or file 
an automatic accounting change to begin bonus 
depreciation for qualified improvement property in 

2019.43

41 IRC § 168(e)(6) defines qualified improvement property as any improvement 
to an interior portion of a building which is nonresidential real property if such 
improvement is placed in service after the date such building was first placed 
in service by any person.  However, QIP does not include any improvement for 
which the expenditure is attributable to the enlargement of the building, any 
elevator or escalator, or the internal structural framework of the building.    
42 The TCJA amended IRC § 168(k) to provide that tangible assets depreciated 
under MACRS with a recovery period of 20 years or less, that are placed in 
service after September 27, 2017 and before January 1, 2023, are eligible to 
elect 100% bonus depreciation.
43 Complex accounting methods issues may be involved, including whether 
the 2019 return was filed prior to the enactment of the CARES Act.

Summary
The corporate tax provisions of the CARES Act 
are designed to provide taxpayers with substantial 
countercyclical fiscal stimulus.  The CARES Act will 
generally be most beneficial to taxpayers with losses 
in 2018, 2019 and 2020 tax years who have sufficient 
carryback potential to prior years.

Many of the provisions in the CARES Act are temporary 
and can create unexpected consequences as they 
variously interact with different sections of the Internal 
Revenue Code.  Taxpayers should carefully model 
alternative scenarios to determine which elections, 
carrybacks, amended returns, depreciation methods 
and other options will produce the most optimal (or 
perhaps least worst) result.  Each taxpayer will have 
unique facts and outcomes might be counterintuitive.  
In addition, taxpayers should also take into account 
projections of income or loss for the 2020 and 2021 tax 
years, mindful that no carrybacks are available in 2021 
or for later tax years under current law.

As the CARES Act does not restore the permanent 
overall NOL carryback regime that existed prior to the 
TCJA, the lack of consistent legislative guidance will 
require future Congresses to affirmatively add carryback 
provisions during the next economic downturn, if they 
so choose.  The projected $201 billion savings from 
eliminating NOL carrybacks in the TCJA was a mirage. 
The economic cycle was not eliminated as a result of the 
enactment of the TCJA.  Hopefully, future Congresses 
will be more farsighted and enact permanent legislation 
restoring a pragmatic and longstanding feature of the 
tax code.

ABOUT THE AUTHOR

Michael Barton, JD, MBA, 
LLM, CPA, CGMA, CIRA  
Senior Director, RSM US LLP
Mr. Barton is a Senior Director in the 
RSM Mergers and Acquisitions Tax 
group in New York.  Michael has over 
20 years of experience with distressed 
companies, corporate bankruptcies, 
loss preservation, stock basis, attribute 
reduction, loss disallowance, earnings 
and profits, and general M&A 
issues.  He received a BA from Emory 
University, MBA and JD degrees from 

Tulane University, and an LLM in Taxation from NYU.  Michael 
is a licensed attorney and holds CPA licenses in New York, 
California and Louisiana. Email: michael.barton@rsmus.com.


